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T H E  I M P O R T A N C E  O F  C H O O S I N G
T H E  R I G H T  A P P L I C A B L E  L A W  I N
C R O S S  B O R D E R  T R A N S A C T I O N S

I n  r ecen t  t imes ,  c ros s  bo rde r  bus ines s  has

become  t he  new  no rma l .  Wi th  g loba l i z a t i on  and

d ig i t a l i z a t i on ,  bus ines s  has  now  expanded  t o

c ro s s  bo rde r s  and  we  see  a  su rge  i n  c ros s  bo rde r

bus i nes ses .  Essen t i a l l y ,  c ros s  bo rde r  t r ansac t i ons

wou ld  i n c l ude  t r ans f e r  o f  goods  o r  se r v i ce s

be tween  i nd i v i dua l s  o r  bus ines s  en t i t i e s  who

res ide  i n  d i f f e r en t  pa r t s  o f  t he  wor ld .  

I t  i s  adv i s ab l e  t ha t  a l l  t e rms  f i x ed  be tween  pa r t i e s  i n  c ro s s  bo rde r  t r ansac t i ons  shou ld  be

f i na l i z ed  i n  t he  f o rm  o f  a  con t r ac t .  The  sa f e t y  ne t  o f  hav ing  a  con t r ac t  i s  t ha t  t he

con t r ac t i ng  pa r t i e s  a re  f u l l y  awa re  o f  t he i r  r i gh t s  and  ob l i ga t i ons  and  can  conduc t  t he i r

bus i nes s  based  on  t he  c r y s t a l i z ed  t e rms .  En te r i ng  i n t o  a  con t r ac t  a l so  ensu re s  t ha t  t he

pe r f o rm ing  pa r t y  knows  i t s  ob l i ga t i ons  and  t ime l i ne s  f o r  pe r f o rmance  o f  t he  con t r ac t ,  wh i l e

the  r ece i v i ng  pa r t y  i s  app r i s ed  o f  i t s  ob l i ga t i ons  o f  accep t i ng  t he  goods  o r  se r v i ce s  and

fu l f i l l i ng  i t s  f i n anc i a l  ob l i ga t i ons .  Whi l e  a l l  c l auses  i n  a  con t r ac t  have  t he i r  own  impo r t ance

and  a re  b ind ing  upon  t he  con t r ac t i ng  pa r t i e s ,  t he r e  a re  some  c l auses  wh ich  a re  ex t r eme l y

c ruc i a l  i n  t he  bus ines s .  One  such  c l ause  wou ld  be  t he  d i spu te  r e so lu t i on  mechan i sm  t ha t

pa r t i e s  ag ree  t o  f o l l ow  i n  t he  even t  t ha t  a  d i spu te  a r i s e s .  

Whi l e  i n  mos t  cases  and  unde r s t andab l y  so ,  each  pa r t y  wan t s  t o  be  bound  by  t he  l aw

p reva i l i ng  i n  i t s  coun t r y ,  t he  same  may  no t  be  ve r y  adv i s ab l e  i n  case  o f  c ros s  bo rde r

bus i nes s  f o r  va r i ous  r ea sons .  Essen t i a l l y ,  a l l  con t r ac t i ng  pa r t i e s  shou ld  ag ree  t o  accep t  t he

l aws  o f  t he  p l ace  whe re  t he  con t r ac t  i s  be ing  pe r f o rmed  t o  avo id  unneces sa r y

en t ang l emen t  i n  mul t i p l e  l aws  and  mul t i p l e  cou r t s  and  f o rums .  I n t e rna t i ona l  pa r tne r s  mus t

unde r s t and  t ha t  t hey  wi l l  have  t o  adhe re  t o  t he  gove rn ing  l aws  o f  t he  coun t r y  whe re  t hey

a re  pe r f o rm ing  t he i r  con t r ac tua l  ob l i ga t i ons  o r  do ing  bus ines s .  I t  i s  r ea sonab l e  t o  expec t

t ha t  i f  a  pa r t y  i s  do ing  bus ines s  i n  a  pa r t i cu l a r  coun t r y ,  t he  pa r t y  wi l l  have  t o  ag ree  t o

accep t  t he  l aws  o f  t ha t  coun t r y .  I n  mos t  cases ,  pa r t i e s  accep t  t h i s  pos i t i on  when  i t  comes

to  t he  pe r f o rmance  o f  t he  con t r ac t s  as  t hey  i n va r i ab l y  do  no t  have  a  cho i ce  o the rw i se .  

Howeve r ,  i t  o f t en  happens ,  t ha t  pa r t i e s  choose  t o  be  gove rned  by  a  l aw  t ha t  i s  c lo se r  t o

the i r  home  o r  i s  t he  l aw  o f  t he  coun t r y  whe re  t hey  r e s i de .  Whi l e  cho i ce  o f  l aw  may  o f f e r  a

ce r t a i n  so l ace  t o  t he  pa r t y  who  sub j ec t s  i t s e l f  t o  a  pa r t i cu l a r  l aw ,  i t  may  no t  neces sa r i l y  be

a  r i gh t  cho i ce .  Th i s  i s  because  wh i l e  t he  go ing  i s  good ,  i t  i s  f i ne ,  bu t  when  d i spu te s  a r i s e ,

s e t t l emen t  o f  such  d i spu te s  i s  a  ma jo r  i s sue  t ha t  has  t o  be  hand led  ex t r eme l y  ca re fu l l y  t o

be  p roduc t i ve .  Take  f o r  examp le  t ha t  t he r e  i s  a  c ros s  bo rde r  t r ansac t i on  i n  wh ich  one  pa r t y

i s  Eng l i sh  and  t he  o the r  I nd i an  and  t he  pa r t i e s  ag ree  t ha t  con t r ac tua l  ob l i ga t i ons  wi l l  be

pe r f o rmed  i n  I nd i a ,  i n  such  a  case  dependence  on  t he  I nd i an  l aw  wi l l  be  ve r y  p rac t i c a l  as

pa r t i e s  a re  a l r eady  gove rned  by  t he  l aws  i n  I nd i a  wh i l e  pe r f o rm ing  t he i r  con t r ac tua l

ob l i ga t i ons .  
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Bu t  i f  t he se  pa r t i e s  dec ide  t ha t  t hey  wan t  t he i r  d i spu te s  t o  be  se t t l ed  by  t he  l aws  o f  a  t h i r d

coun t r y ,  say  F rance ,  t hey  wou ld  have  t he  cho i ce  t o  do  so .  Howeve r ,  i n  t he  ac tua l

imp lemen ta t i on ,  t hey  wou ld  s t i l l  need  t o  come  back  t o  I nd i a  f o r  en fo r cemen t  o f  t he i r

con t r ac tua l  r i gh t s .  Th i s  i n  t u rn  wou ld  mean  t ha t  even  t hough  t he i r  d i spu te  has  been  se t t l ed

unde r  t he  F rench  l aws ,  t hey  wi l l  s t i l l  have  t o  come  t o  I nd i a  f o r  r ecogn i t i on  and  en fo r cemen t

o f  t he  f o r e ign  dec ree  i . e .  r ecove r i ng  wha t  i s  t he i r  l aw fu l  dues .  

Unde r  t he  I nd i an  l aws ,  f o r e ign  cou r t s  have  j u r i sd i c t i on  unde r  t he  f o l l ow ing  c i r cums tances -

1 )  Where  t he  pe r son /en t i t y  i s  a  sub j ec t  o f  t he  f o r e ign  coun t r y  i n  wh ich  t he  j udgmen t  has

been  ob ta i ned  

2 )  Where  t he  pa r t y  was  a  r e s i den t  i n  t he  f o r e ign  coun t r y  when  t he  ac t i on  was  commenced

and  t he  summons  was  se r ved  on  h im

3 )  Where  t he  pa r t y  se l ec t s  a  f o r e ign  coun t r y  as  t he  cho i ce  o f  f o rum  f o r  t a k i ng  ac t i on .

4 )  Where  t he  pa r t y ,  on  summons ,  vo lun t a r i l y  appea red  and

5 )  Where  by  an  ag reemen t  t he  pa r t y  has  con t r ac t ed  t o  subm i t  h imse l f  t o  t he  f o rum .

I t  i s  i n  such  cases  t ha t  i s sues  l i k e  con f l i c t  o f  l aws  wou ld  come  i n t o  p l ay .  More  so ,  i f  t he  Law

o f  F rance  was  t o  g i ve  t hem  ce r t a i n  r e l i e f s  wh ich  a re  no t  accep ted  unde r  t he  I nd i an  l aws .

Hence  a t  t he  t ime  o f  t he  execu t i on  o f  t he  f o r e ign  j udgmen t  i n  I nd i a ,  ce r t a i n  ques t i ons

wou ld  a r i s e  r ega rd ing  t he  b ind ing  na tu re  o f  t he  f o r e ign  j udgmen t  on  t he  pa r t i e s  t o  t he

con t r ac t .  Fo r  i n s t ance ,  unde r  t he  I nd i an  l aws ,  a  f o r e ign  j udgmen t  can  be  se t  as ide  i f  t he

j udgmen t  i s  no t  dec ided  on  mer i t s ;  no t  dec ided  by  a  compe ten t  cou r t ;  t he  j udgmen t  i s

ba sed  upon  an  i n co r r ec t  v i ew  o f  t he  I n t e rna t i ona l  Law  o r  a  r e f u sa l  t o  r ecogn i se  I nd i an  l aws ;

o r  i s  aga in s t  t he  p r i nc ip l e s  o f  na tu r a l  j u s t i c e .

I n  cases  pe r t a i n i ng  t o  execu t i on  o f  j udgmen t s  passed  by  a  f o r e ign  compe ten t  cou r t  o f  l aw

tha t  has  t o  be  en fo r ced  i n  I nd i a ,  t he  cou r t  wou ld  gene ra l l y  l ook  a t  whe the r  t he  j udgmen t

was  passed  by  a  compe ten t  cou r t  on  t he  mer i t s  o f  t he  case  and  whe the r  such  a  j udgmen t  i s

i n  keep ing  wi th  t he  p r i nc ip l e s  o f  I n t e rna t i ona l  and  I nd i an  l aws .  

Ano the r  c ruc i a l  f a c to r  t ha t  has  t o  be  cons ide red  i n  t he  en fo r cemen t  o f  a  f o r e ign  j udgmen t ,

i s  whe the r  o r  no t ,  t he r e  i s  r ec ip roc i t y  be tween  I nd i a  and  t he  f o r e ign  coun t r y .  Rec ip roc i t y

wou ld  mean  whe the r  o r  no t  t he  two  coun t r i e s  r ecogn i ze  each  o the r ’ s  Laws  and  wi l l  honou r

the i r  r e spec t i ve  j udgmen t s .  I n  t he  even t  t ha t  t he r e  i s  r ec ip roc i t y ,  a  j udgmen t  can  be

en fo r ced  i n  I nd i a  p rov ided  i t  mee t s  a l l  t he  r equ i r emen t s  o f  a  j udgmen t  de l i ve r ed  by  a

fo r e ign  cou r t  hav ing  compe ten t  j u r i sd i c t i on .  Essen t i a l l y ,  i t  means  t ha t  t he  j udgmen t  has  t o

mee t  t he  r equ i r emen t s  l a i d  down  i n  t he  r e l e van t  s t a tu t e .

I n  t he  even t  t ha t  t he r e  i s  no  r ec ip roc i t y  be tween  I nd i a  and  t he  coun t r y  t ha t  has  passed  t he

j udgmen t ,  t hen  i n  such  a  case ,  t he  I nd i an  Cou r t  wi l l  r e -hea r  t he  mat t e r  on  mer i t s  and  i n

acco rdance  wi th  t he  I nd i an  l aws .  Th i s  wou ld  neces sa r i l y  imp l y  t ha t  t he  sub j ec t  mat t e r  wi l l

unde rgo  two  t r i a l s .  

I t  i s ,  t he r e fo r e ,  a lways  adv i s ab l e  t ha t  i n  c ros s -bo rde r  t r ansac t i ons  whe re  a  f o r e ign  pa r t y  i s

en t e r i ng  i n t o  a  commerc i a l  con t r ac t  wi th  an  I nd i an  pa r t y ,  t he  sa id  con t r ac t  shou ld  have  a

c l ause  i n  wh ich  pa r t i e s  r ecogn i se  t ha t  d i spu te  r e so lu t i on  sha l l  be  done  i n  acco rdance  wi th

the  I nd i an  l aws .  Th i s  wou ld  f a c i l i t a t e  easy  execu t i on  o f  t he  dec ree  i n  I nd i a  f o r  t he

succes s fu l  pa r t y .
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